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In Gambini v. Total Renal Care,' the Ninth Circuit Court of Appeals recently held
that an employer discriminated against an employee diagnosed with bipolar disorder by
firing her because of a violent outburst.” During discovery, the employer admitted that one
of the reasons it terminated the employee was because she had “frightened her co-
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"3 Because the employee’s “violent outbursts”* were

workers with her violent outbursts.
symptomatic of her disability, bipolar disorder, the court reasoned that the employee was
terminated because of her disability.” The court asserted that a decision motivated even
in part by a disability is tainted and entitles a jury to find that an employer violated the
Americans with Disabilities Act® (the ADA) and state law counterparts, such as California’s

Fair Employment and Housing Act’ (the FEHA).®



to discriminate against the person (emphasis added).”*?> The Ninth Circuit accordingly
applied the plain language of the ADA and applicable state regulation as they are written
according to their ordinary meaning®® by interpreting that “conduct resulting from a
disability is part of the disability and not a separate basis for termination.”** The court
explained that “if the law fails to protect the manifestations of [employee’s] disability,
there is no real protection in the law because it would protect the disabled in name
only.”*

For purposes of the ADA, with a few exceptions®®, the Ninth Circuit'’ considers
conduct resulting from a disability to be part of the disability, rather than a separate basis
for termination.*® In Kimbro v. Atalntic Richfield Co.?, the court held that excessive
absenteeism caused by an employee’s failure to arrive at work because of his migraine
headaches was discrimination.?’ In Humphrey v. Memorial Hospitals Association?" it
held that termination for absenteeism is discrimination if the absenteeism was caused by
a disability of Obsessive Compulsive Disorder (OCD).? In Dark v. Curry® the court
held that termination for operating a truck and heavy equipment while ignoring an
epileptic aura was discrimination because the employee’s “misconduct” resulted from his
disability of epilepsy.®* The court in Gambini relied upon a district court decision in
Riehl v. Foodmaker, Inc.?® in which the Washington Supreme Court found that
termination based on a personality change after an employee developed Post Traumatic
Stress Disorder (PTSD) was discrimination due to the disability of PTSD.?® The Ninth
Circuit further clarifies that a valid nondiscriminatory explain must disclaim any reliance
on the employee’s disability in having taken the employment action, even if the employer

claims additional reasons for the action.?’



Ninth Circuit cases make it clear that employers are obligated to engage in an
“interactive process” to determine whether a reasonable accommodation can be made.?
The term “interactive process” derives not from the ADA plain language itself but from
federal regulations formulated by the Equal Employment Opportunity Commission
(EEOC). The EEOC Interpretive Guide 29 C.F.R § 1630.2(0)(3) the EEOC provides:

To determine the appropriate reasonable accommodation it may be necessary for

the [employer] to initiate an informal, interactive process with the qualified

individual with a disability in need of accommodation.?

Although the ADA does not explicitly state that the “interactive process is
necessary”, the Ninth Circuit in Barnett v. U.S. Air Inc.*® interpreted the regulation as a
warning to employers that a failure to engage in an interactive process might expose them
to liability for failing to make reasonable accommodation due to the employers’
obligation to “make a reasonable effort to determine the appropriate accommodation.”!
Under the FEHA, an employer’s failure to provide reasonable accommodation to enable
an employee with a disability to perform the essential functions of his job constitutes an
unlawful employment practice.®* Thus, the failure of the employer to engage in an
interactive process to determine whether reasonable accommodation® is evidence that
the employer might have acted in bad faith under the ADA* and a violation of the statute
under the FEHA.®

1. SHIELDING MISCONDUCT RESULTING FROM A DISABILITY

DOES NOT PREVENT EMPLOYERS FROM REGULATING
WORKPLACE CONDUCT
A close reading of Gambini explains that having a disability doesn’t give

employees a “get out of jail free card” just because their misconduct is disability

related®. Employers are not liable for employee disabilities and needs for



accommodation when an employer is unaware.*” Once engaged in the interactive
process, employers may raise an “undue burden”, “direct threat” or business necessity
defense if a reasonable accommodation is not available.® Last, the Ninth Circuit makes
clear that employers do not need to tolerate egregious or criminal conduct®® or employees
who engage in misconduct due to alcohol or drug abuse on the job.

Employers are also not held liable for disciplining misconduct because of a
disability if they were not made aware of the disability nor that it needed
accommodation.* The EEOC asserts that it is the responsibility of the individual with a
disability to inform the employer that an accommodation is needed.”*! Reasonable
accommodation thus envisions an exchange between employer and employee where each
seeks and shares information to achieve the best match between the employee's
capabilities and available positions. An employee whose disability is not apparent is
therefore obliged to tender a specific request for a necessary accommodation.*? The
employee in Gambini had informed her supervisors about her condition and kept them
apprised of her medication issues and the various accommaodations she thought might
reduce the chances of an outburst at work*®. However, an employer availed a FEHA
pretext accusation, in the recent Ninth Circuit case King v. United Parcel Services, Inc.,*
by proving that the employee did not communicate his distress to his supervisors or make
any kind of specific request for a modified work schedule required to trigger an
employer’s duty to provide accommodation.*

The Ninth Circuit further clarified that under the ADA and FEHA the employer
would still be entitled to raise a “business necessity”*®, “direct threat”*’ or “undue

burden*®” defense concluded after engaging in the “interactive process” with employee



that established that they are “qualified individual with a disability*®”. The Ninth Circuit
clarifies in Gambini that the “heart of [employer’s] defense was its claim that employer
‘lost her job because of misconduct’” rather than pursue a defense on any of these
theories.> Convenient for the employer, utilizing an appropriate interactive process to
identify and implement reasonable accommodations for potentially disabled employees is
already engaging in exactly the sort of “individualized assessment” required to assert the
“direct threat” defense.™

Last, employers can discipline employees for misconduct arising from alcohol or
drug abuse, as well as egregious or criminal conduct. Misconduct due to drugs and
alcohol are explicit exclusions from ADA and FEHA protection®?. Under the ADA an
employer “may hold an employee who engages in the illegal use of drugs to who is an
alcoholic to the same qualification standards for employment or job performance and
behavior that such entity holds other employees, even if an unsatisfactory performance or

behavior is related to the drug use or alcoholism of such employee.”>*

(Insert California
law here). In 1996, the Ninth Circuit in Collings v. Longview Fibre Co.>* allowed
employers to discharge for drug-related misconducts on the worksite regardless of their
disability or perceived disability as a drug addict or dependent.>® A California Appellate
Court held in Gonzalez v. State Personnel Board®® misconduct relating to alcoholism
disqualified an employee from protection of both state and federal disability states,
rending it unnecessary reasonably to accommodate his disability. °” The Ninth Circuit in

Newland v. Dalton the Ninth Circuit suggested that an additional exception might apply

in the case of “egregious and criminal conduct” regardless of whether the disability is



alcohol or drug-related.®® However, neither of these exceptions applied to the employee
in Gambini’s mental condition.*®

Il. CONCLUSION

Employers do not need to compromise workplace conduct standards to comply
with the ADA and the FEHA. If an employer becomes aware that an employee has a
qualified disability they must simply engage in the interactive process to determine
whether a reasonable accommodation can be made. The employer can determine an
accommodation would cause “undue hardship”, that the employee posed a “direct threat”
or that the adverse employment action was due to “business necessity”. The employer is
not required to tolerate drug and alcohol abuse or criminal or egregious conduct.
Although disability discrimination law in the Ninth Circuit affords disabled employees

significant protections, these protections are by no means absolute.
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